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FREE TRADE AND THE ENVIRONMENT:
WILL FREE TRADE SAVE CHINA'S
ENVIRONMENT?
BY PAUL J. SMITH*

I. INTRODUCTION

As international concern regarding environmental problems continues to
rise, the role of the international trading system and its impact on the

environment is becoming the subject of increased attention. While traditionally
viewed as being outside the realm of the trading system, environmental issues
are gradually being included in trade negotiations.' Some officials have even
argued that the relationship between trade and the environment will be the
subject of the next major round of trade talks,2 while others assert that the rules
governing environmental protection and those governing trade are on a collision
3
course.
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1. Congressional Research Service, InternationalEnvironmental Issues: Overview, (1991).
2. Environment Secretary Stresses Links Between Security, Trade, Environment, Int'l Env't
Daily (BNA), Mar. 5, 1992, available in LEXIS, Nexis Library, Omni File.
3. Collisionof Trade, EnvironmentalLaws Sure to GrowMore Frequent,WASH. ECON. REP.,
June 10, 1992.
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Nevertheless, there is presently little concrete understanding of the effects
on trade on the environment.' At least two major international institutions, the
World Bank and the General Agreement on Tariffs and Trade [hereinafter
"GATT"], have published their views on the subject, with both reports
advocating maintenance of the status quo in international trade relations.' In
its 1992 World Development Report, the World Bank urged that environmental
conditions not be attached to trade agreements: "Trade policies are a blunt and
uncertain tool for environmental management
because they influence the use of
6
environmental resources only indirectly."
In the People's Republic of China, the impact of international trade on the
economy is clear. Driven by market oriented reforms adopted in 1979, the
Chinese economy has grown at a rate of approximately nine percent a year.
Fueling this growth has been a steady increase in exports, particularly to the
United States. Cheap and plentiful labor has led to the proliferation of tens of
thousands of factories throughout China.
Alongside this bright economic picture, however, stands the reality of
unprecedented environmental degradation in China, which in large part stems
from the legacy of decades of central planning that paid little heed to pollution
or environmental planning. Environmental problems are so serious in China
that they disproportionately threaten the health of China's population. For
instance, in many of China's urban areas, it is estimated that up to 20 percent
of all deaths are attributable to environmental causes. The effects of China's
pollution are not entirely domestic either; so called "transboundary" pollution
originating from China - mostly airborne - is seriously affecting the
environments of Japan and Korea!
China's economic growth has resulted in the proliferation of factories,

4. Peter A.G. van Bergeijk, International Trade and the Environmental Challenge, 25 J.
WORLD TRADE 105 (1991).
5. GATTand Greenery;EnvironmentalImperialism, THE ECONOMIST, Feb. 15, 1992, at 78.

See also, Regional Trade PactsLikely, World Bank Panel ChairmanPredicts,Int'l Env't Daily
(BNA), Apr. 28, 1992, available in LEXIS, Nexis Library, Omni File. The status quo in the
present trading system refers to the present state of the GATT which does not specifically
address environmental issues. See eg., Eliza Patterson, GATT and the Environment: Rules
Changeto Minimize Adverse Tradeand EnvironmentalEffects, 26 J. WORLD TRADE 99 (1992).
6. World Bank, World Development Report 1992, at 67.
7. GovernmentReacts to Report on Sulfur Oxide from China, TOKYO KYODO, May 9 1992,
JPRS DAILY REP., ENVTL IssUES, June 23 1992, at 35. See also, Acid Rain in Japan,Passing the
Buck, THE ECONOMIST, Aug. 21, 1993 at 68, available in LEXIS, Nexis Library, Omni File.
Regarding transboundary airborne pollution affecting Korea, see eg. ChinaBlamedfor Increased
CarbonDioxide Over Korean Peninsula,KOREAN TIMES, Dec. 17, 1991, JPRS, ENVTL ISSUES REGIONAL AFF., Jan. 30 1992, at 21.

1994]

FREE TRADE AND THE ENVIRONMENT

especially in Guangdong province, that often do not possess even minimum
pollution controls. For those factories that do have pollution controls,
abatement equipment is often misused or not maintained properly. Domestic
environmental laws are rarely enforced and, more often, are not well understood
by those who are supposed to abide by them.
This essay will examine whether or not the wisdom of maintaining
environmentally-neutral trade rules has reached its limit. The GATT and the
World Bank argue that good domestic laws and effective multilateral agreements
should be relied upon to enforce environmental protection instead of trade
policy.8
However, when a particular country's domestic laws are inadequate or not
enforced, or when a nation's participation in international agreements on
pollution is lacking or insincere, then perhaps it is time to turn to trade
regulations and market access as leverage to compel certain minimum standards
with regard to the environment.
HI.

CHINA'S ENVIRONMENTAL CRISIS

Long ignored by central planners during the 1950's and 1960's, the
environment of the People's Republic of China is showing the scars of decades
of neglect.' Years of reliance on large scale industries, commonplace in
communist planned economies, have resulted in widespread water and air
pollution." Not until the early 1970's when China joined the United Nations
and became involved in international institutions, including participation in the
historic United Nations Conference on the Human Environment held in
Stockholm in 1972, did it begin to take environmental issues seriously. In the
latter part of the decade, the Chinese government promulgated its first
environmental law. This was followed in later years by other laws, regulations

8. Supra note 5. See also, Bob Davis, GA TTReport Says Trade Liberalization Will Aid Global
Environment Protection,WALL ST. J., Feb. 12, 1992, at A2.
9. See Lester Ross & Mitchell A. Silk, Post-Mao China and Environmental Protection:The
Effects of Legal and Politic Economic Reform, 4 UCLA PACIFIC BASIN L. J. 63 (1985)
(discussing pre-1979 environmental policy).

10. Id., at 67 {during the Maoist period] "[P]ollution reached the levels it did in China in
part...because China's central planning placed a higher priority on economic development than
on environmental protection. At the local level, factory managers were judged by their ability
to increase productivity, and therefore had no incentive to engage in the nonproductive
diversion of resources into installing pollution control equipment.").
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and directives on environmental protection."
Notwithstanding the government's increasing awareness and recognition of
environmental issues, environmental problems are becoming more serious by the
day in China. One Chinese scholar has noted: "There could be a deadly threat
to the survival of the Chinese nation if immediate action is not taken to halt
pollution." 2 While population growth" has resulted in increased urbanization,
deforestation and desertification," the most dramatic and deadly effects on the
environment in China have been wrought by industrial emissions from factories
and coal-burning power plants."
Spurred by the post-1979 reforms, China's economic development has
resulted in a fusion of the economies of China and both Hong Kong and
Taiwan. The result of this union has been the transfer of many manufacturing
operations from Hong Kong and Taiwan to Mainland China:
Economic relations between China, Hong Kong and Taiwan are
characterized by the transfer of labor-intensive manufacturing
operations from Taiwan and Hong Kong to the Mainland. The
division of labor is well-defined: Taiwan and Hong Kong provide
technology and management expertise; China supplies cheap,
abundant labor, and Hong Kong (and to a lesser extent, Taiwan)
provides value-added services such as packaging and transportation."t
Probably no province has been affected quite as drastically by this new
economic arrangement as Guangdong Province, the province neighboring Hong

11. China's first comprehensive environmental protection law was passed on September 13,
1979. It set basic standards and defined goals and policies. See, e.g. Lester Ross and Mitchell
A. Silk, Environmental Regulation: Developments and Trends, 10 EAST ASIAN ExECuTIvE
REPORTS 9 (1988), available in LEXIS, Nexis Library, Omni File.
12. Quoting Zhou Guangzhou, president of the Chinese Academy of Sciences. See Colin
Nickerson, The Asian Nightmare, A Hotbed for Illegal Trade in Endangered Species... THE
GAZETTE (Montreal), Mar. 21, 1992, at L6, available in LEXIS, Nexis Library, Omni File.
13. In 1990 the population of the People's Republic of China was 1.134 billion. Present
estimates indicate that China's population will increase to 1.294 billion by the year 2000 and
1.597 billion by the year 2025. See, WORLD BANK, supra note 6, at 268.
14. Chinato Work HardAgainstSerious EnvironmentalProblems,XINHUA GEN. OVERSEAS
NEWS SERVICE, Mar. 2, 1992, available in LEXIS, Nexis Library, Omni File.
15. David Lague, China May Be the World's Fastest Growing Economy..., SOUTH CHINA
MORNING POST, Feb. 21, 1993, at 1, availablein LEXIS, Nexis Library, Omni File.
16. Pamela Baldinger, The Birth of Greater China 19 CHINA BUS. REV. 13 (1992).
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Kong. With over thirty six percent of Hong Kong's industry having moved
across the border to the Pearl River Delta, Guangdong has been transformed
into a major manufacturing center in China." Consequently, it is probably not
surprising that environmental problems there have become more severe. For
example, in 1991 the volume of air pollutants in the province increased 28.63
percent over the year before, the worst record in five years." Contamination
of water supplies has also become a major problem in the province, as over 90
percent of waste water is dumped, untreated, into the province's rivers."
While the boom in manufacturing has resulted in the establishment of tens
of thousands of factories, providing badly-needed jobs for China's expanding
population, this proliferation of factories has also brought much unwanted
pollution. Pollution abatement equipment in many factories, particularly the
smaller ones, is nearly non-existent." Factories which do have such equipment
often do not use it, or use it improperly." Industrial waste is often dumped
into the closest stream or lake.2 Each year, over 35.4 billion tons of waste
water are discharged into rivers and lakes with only 32.2 percent being
treated,' resulting in the serious polluting of four-fifths of China's rivers.24
China's rapid industrialization is also seriously affecting its air quality and,
even more disturbing, is potentially threatening the stability of global climate
patterns. China is fast becoming the world's largest emitter of the carbon gases
that are implicated in the so-called "greenhouse effect," and that are believed by

17. Id., at 14.
18. While Atmospheric Quality Remains Stable in Guangdong Province,Pollution Emissions
Are IncreasingRapidly, XIN BAO [H.K. ECON. J.], June 6, 1992, at 7.
19. Id at 7.
20. Richard A. Carpenter, Foreign Assistance for China'sEnvironment?, 24 ENVTL SCI. &

TECH. 785 (1990).
21. Id at 785.
22. Report Outlines Objectives, Strategiesto IntegrateAbatement, Development Plans, 15 INT'L
ENV'T REP. (BNA) 21 (1992), available in LEXIS, Nexis Library, Omni File [hereinafter Report

Outlines Objectives].
23. Wang Jun, The Environment, A Major Factor in a Nation's Basic Conditions,
ZHONGGHUO HWANJING BAO [CHiNA ENvTL. NEWS] JPRS, ENvTL. IssuEs, Mar. 3 1992, at

14.
24. Peter Goodspeed, Asia's Rush to Progress is Deadly, TORONTO STAR, Oct. 20, 1991, at
H2 [hereinafter Asia's Rush].
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many to be the cause of global warming and climate change." China's
increasing emissions of carbon dioxide, the most significant greenhouse gas,
result mainly from the burning of coal which supplies 76 percent of China's
commercial energy requirements."' Another pernicious by-product of China's
reliance on coal is sulfur dioxide emissions, believed to be the cause of increasing
acid rain in China." In the Chinese city of Chongqing, located in the
southwest, acid rain is so serious that it is reported to have disintegrated the
exteriors of lamp posts and buses." The city of Benxi, described by some as
the "invisible city," is so covered by airborne pollutants that it remains invisible
from satellite view for weeks at a time."'
Air pollution in China's urban areas has had serious effects on the health
of urban inhabitants. Throughout China, respiratory illness caused by airborne
pollutants is rife. It is estimated that twenty percent of all deaths in China's
industrial cities are attributable to the effects of air pollution." In the Chinese
city of Lanzhou, for example, where the health effects of air pollution are
particularly acute, thousands of people have been found to be suffering from
respiratory diseases, including cancer."
A confidential World Bank
environmental strategy paper recently warned:
Data from the Ministry of Public Health indicates the chronic
obstructive pulmonary disease, which has been linked to exposure to
fine suspended particulates and sulphur dioxide, was the leading cause
of death in China in 1988 with a death rate of 162.6 per 100,000

which is 26 per cent of all deaths.... When standardized and
compared with figures for the United States, the rate in China is more
than five times greater. Fine and ultra-fine particulates are considered

25. China is GainingFast in C02: Energy Gets Priority Over Environment, INT'L HERALD
TRIB., May 26, 1992, at 5. For a good discussion regarding the controversies surrounding the
theories on climate change and the "greenhouse effect" see generally, GreenhouseScience Survives
Skeptics, 256 SCIENCE 1138 (1992).
26. Michael Richardson, The Spoils of Growth:Asia OutpacesNorth America on C02, INT'L
HERALD TRIB., June 3, 1992, at 2 [hereinafter The Spoils of Growth].
27. The Asian Nightmare.., supra note 12, at L6.

28. Goodspeed, Asia's Rush, supra note 24, at H2.
29. The Asian Nightmare.. supra note 12, L6.
30. Smog City -Were the Smoke Gets in Your Eyes, SoUTH CHINA MORNING POST, July
18, 1992, at R4.
31. Id.
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most dangerous to health and should be the highest priority in regard
to air pollution abatement."
Despite the already horrible effects of air pollution, the situation in China
is not likely to improve in the near future - indeed it is likely to worsen.
Increased demands for energy, prompted by a growing economy, will require
even more combustion of coal for power generation in the future." China's
sulfur dioxide emissions are expected to more than double in the next two
decades, reaching 34 million tons a year in 2010."
II. THE REGIONAL IMPACT OF CHINA'S POLLUTION

As global environmental deterioration continues, experts warn that the
dividing line between a strictly environmental issue and an international security
issue is becoming increasingly blurred. The term "environmental security"5
captures the growing awareness that environmental problems have national and
international security ramifications. Among the many environmental issues
considered, climate change is probably the most dramatic:
The natural transformations that would be brought about by global
environmental change would have a profound effect upon the world's
population. Viewed with traditional concepts, any force that had the
power to inflict such harm upon a state - kill some of its citizens and
displace others, reduce its agricultural output, threaten its water
supply, and destabilize its ecological balance - would be received with
considerable attention. Today, therefore, just because these particular
challenges are not being issued and controlled by a national leader
does not mean that they should be ignored. Indeed, the fact that they
are beyond such control makes them all the more threatening and
ominous. New approaches to state security must, in consequence, be
considered. 6

32. China May be the World's Fastest Growing Economy, supra note 15, at 1.

33. China's Generation Gap, FAR E. ECON. REV., June 11, 1992, at 45, 47.
34. The Spoils of Growth, supra note 26, at 2.
35. See AJ. Fairciough, Global Environmental and Natural Resource Problems - Their
Economic, Political and Security Implications, 14 WASH. Q. 78 (1991) (explaining that
environmental security has been characterized as equal in importance to military security).
36. lan Rowlands, The Security Challenges of Global Environmental Change, 14 WASH. Q.
99 (1991).
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If current theories regarding climate change are correct, then China will
become a major contributor to the phenomenon as its emissions of carbon gases
increase. Likewise, under an exception to the Montreal Protocol, which China
recently signed, the Chinese government will theoretically be able to expand
production of the chloroflourocarbons ("CFC's") that are implicated in the
destruction of the Earth's ozone shield."
Presently, China's ambitious
development plans call for expanded production of CFCs." By 1996, China's
consumption of CFCs is expected to increase to 70,000 tons annually, a figure
that would surpass Japan's present consumption rate of 60,000 tons a year."
Ironically, China seems to recognize that it will be most harmed by
changes in climate patterns, or alterations in ozone protection." Yet the
government has stated unequivocally that it will not sacrifice development for
the environment,4' and has no plans to reverse these trends within China.
Among the many calamities that might be provoked by climate change,
disruptions in agricultural output would be most harmful to China, which has
long valued its food security.4 Scientists have calculated that the effects of
global warming could cause agricultural areas to be pushed north by as much as
nine hundred thirty miles.4
Any disruption in agricultural output or threat to food security in China
would potentially unleash mass migration onto neighboring countries, provoking
instability in the entire region. Increasingly, environmental deterioration is
being recognized as a major cause of migration, and is causing many unforeseen

37. Roda Mushkat, InternationalEnvironmental Law in the Asia-Pacific Region: Recent
Developments (1989) 20 CAL. W. INT'L L.J. 21, n.59 (1989-90).
38. Id. at 32, n.57.
39. Fear Over China's Use of CFCs, SOUTH CHINA MORNING POST, July 31, 1993, at 2,

available in LEXIS, Nexis Library, Omni File.
40. See Qu Geping, China's Environmental Policy and World Environmental Problems, 2

INT'L ENVTL. AF. 108 (1990).
41. Asia's Rush, supra note 24, at H2.

42. Writing on this point, Qu Geping, presently head of the Environmental Protection
Bureau in China, stated "because sustaining agricultural production to feed its 1.1 billion people
is the long-term strategic task, China is very concerned about the effects of climate change on
agricultural production." See Qu Geping, supra note 40.
43. Larry B. Stammer, GeopoliticalEffects of Global Heating Gauged, L.A. TIMES, Feb. 10,
1992, at Al.
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political and security problems." With its huge population, China's potential
for being the source of a migration explosion cannot be ignored.
While the effects of global warming and climate change are long-term and
may not be seen for many years, the immediate regional impact of China's
growing environmental crisis is already clear. Airborne emissions of sulfur
dioxide and other pollutants are being carried to Japan and Korea by prevailing
winds. A recent report in Japan indicated that six hundred thousand tons of
sulfur from China are being dumped on Japan every year, carried by wind or
rain." In Korea, scientists have noted a steady but growing amount of carbon
dioxide allegedly being blown into Korea by winds from China. 6 In the next
twenty years, as China expands the number of its coal-burning power plants
which will burn up to five hundred million tons of coal annually, the amount
of carbon dioxide, sulfur dioxide, and other gases reaching Korea and Japan is
expected to increase."' The severity of this transboundary flow of pollution has
prompted Japan to consider providing China with free abatement equipment
through a "green aid" program begun by the Ministry of International Trade and
Industry (MITI).48 Despite such aid, the role of China's pollution as an irritant
between these two countries whose relationship has historically been
acrimonious cannot be underestimated. Unless Japan is willing to assume the
responsibility of fitting most (if not all) of China's factories and power-plants
with pollution abatement equipment, transboundary flow of pollution from
China to Japan will likely continue and increase.

IV. THE FREE TRADE VS. ENVIRONMENT DEBATE
The newly-industrialized nations of East Asia are experiencing
unprecedented economic growth which has primarily been export-driven.
Reliance on an open trading system and access to markets have been the
hallmarks of their economic transformations. It is thus not surprising that a
major feature of the Chinese economy since the inauguration of the reformist

44. See Fairclough, supra note 35. See also, Millions in Search of GreenerPastures,Says Report,
INTER PRESS SERVICE, Apr. 29, 1992, available in LEXIS, Nexis Library, Omni File. Some
experts have predicted that there could be as many as 300 million "environmental refugees" in
the next 40-50 years. See generally, D'vora Ben Shaul, World Population Growth Must Stop,
JERUSALEM POST, June 2, 1992, available in LEXIS, Nexis Library, Omni File.
45. Acid Rain in Japan, supra note 7, at 68.

46. Id.
47. The Spoils of Growth, supra note 26, at 2.
48. Trade Minister Heads to China: Will tradeAid for Pollution Controls, Int'l Env't Daily
(BNA), Apr. 14, 1992, available in LEXIS, Nexis Library, Omni File.
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policies of Deng Xiaoping has been reliance on foreign trade as a catalyst for
development.4 Exports from China have been increasing at a dramatic pace.
In 1991, for example, China exported over 18.976 billion dollars of merchandise
to the United States, making that country its largest market."' During the
1980's, China's economy grew at an annual rate of 8.7 percent."' If present
trends continue, some analysts expect that Chinese total output will exceed
American total output in 11 years. 2
While the economic effects of China's participation in the world trading
system are clear, the environmental effects are less so. Advocates of free trade
unencumbered by environmental restrictions argue that by allowing countries
such as China to participate in the world trading system, these countries will be
better able to implement effective measures to protect the environment.
The reason is simple: Attention to environmental issues is a luxury
poor countries cannot afford. Once a country is able to feed its
people, it begins to be willing to pay the costs of controlling
pollution and cleaning up problems. An open world trading system
contributes to the prosperity of less developed countries and helps
them get to the point of mandating and enforcing environmental
standards similar to those in the developed world. 3
Likewise, studies suggest that as per capita income rises, so does attention to the
environment. One study found that air pollution increased in cities in
developing countries until the national income reached approximately five
thousand dollars per head per year, at which point it fell." Finally, "liberalized
trade fosters greater efficiency and higher productivity and may actually reduce

49. Adding up Strength of Overseas Chinese, SOUTH CHINA MORNING POST, July 25, 1992,
at R3.
50. China's Exports Soar with the United States Becoming the Largest Market, WASH. ECON.
REP., Apr. 15, 1992, at 6.By contrast, in 1981 China's exports to the U.S. totalled 1.895 billion
dollars. See also, China Trade Adds to US Deficit Woes, SOUTH CHINA MORNING POST, July
18, 1992, at B.
51. Could China'sGDPSurpass that of the United States?WASH. EcON. REP., May 27, 1992,
at 2.

52. Id.
53. Gene Grossman, In PoorRegions, Environmental Law... N.Y. TIMES, Mar. 1, 1992, at
11.
54. GATTand Greenery; Environmental Imperialism, TiE EcONOMmST, Feb. 15, 1992, at
78.
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pollution by encouraging the growth of less-polluting industries and the
adoption and diffusion of cleaner technologies. " '
While advocates of free trade portray a positive environmental outcome
resulting from expanded trade, opponents believe that free trade is essentially at
odds with the goals of environmental protection.' Some also believe that
current trade rules allow countries with lax environmental standards to enjoy
an unfair competitive advantage.'
In East Asia, where increases in prosperity are attributed to an open trading
system, anecdotal and other evidence suggest that at the very least, the
environmental benefits which are supposed to accrue from expanded trade have
not yet materialized in this region. Indeed, it could easily be argued that the
environment has been the victim of East Asia's phenomenal growth. There are
numerous examples: in Taiwan, where air pollution is ubiquitous, asthma rates
among children have quadrupled in the last ten years. 8 In Bangkok, Thailand's
capital and largest city, the level of lead in the blood of children is among the
highest in the world. This is due to uncontrolled exhaust fumes from vehicles
and motorcycles. 9 Air pollution has been linked to rising rates of cancer, birth
defects and respiratory disease in Taiwan, South Korea and India.' In South
Korea, it is reported that industrial emissions of toxic waste have reached crisis
proportions."
Acid rain and increasing greenhouse emissions, largely resulting from an
accelerated use of fossil fuels, have become so severe in East Asia that the World
Bank and Asian Development Bank have begun a joint study designed to assess

55. World Bank, supra note 6.
56. Patricia Wynn Davies, Parliamentand Politics: Free Trade 'Could Undermine Work of
Rio', THE INDEPENDENT (London), June 16,1992, at 9, available in LEXIS, Nexis library,
Omni File.
57. This issue has been a major controversy surrounding the recently proposed North
American Free Trade Agreement ["NAFTA"] between the United States, Canada, and Mexico.
See, eg., Baucus says NAFTA Still Needs to Bridge Gap on Mexican Environmental Enforcement,
Int'l Env't Daily (BNA), July 7, 1992, available in LEXIS, Nexis Library, Omni File.
58. Asia's Rush, supra note 24, at H2.
59. The Asian Nightmare, supra note 12, at L6.
60. Id.
61. John Song, Too Much Rubbish, 5 KOREA BUS. WORLD 25 (1989).
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the magnitude of the problem.' Last year, the Asian Development Bank
warned in its annual development report that "environmental degradation
threatens to undermine previous economic gains."'"
Addressing Asia's
environmental problems, one World Bank official observed:
Why do the world's most vibrant economies confront such
threatening levels of environmental degradation? In part, they are
victims of their own economic success. And like many other
developing countries, their ability to prevent and limit environmental
damage has not kept pace with the growing waste and pollution. No
other group of developing economies has achieved so much
economically and has more to lose from failing to deal decisively with
environmental damage....
Some have linked East Asia's apparent apathy toward environmental degradation
to cultural factors,' while others point to failures in implementation and
enforcement of environmental laws.6
Even more disturbing is the fact that most of the countries experiencing
these environmental problems are economically much further ahead of China.
Taiwan is a prime example. As China's cultural and linguistic twin, Taiwan
provides an opportunity to view what might transpire on the mainland. Further,
the importance of viewing Taiwan's experience is reinforced by the fact that
Taiwanese investors are playing such a major role in the development of

62. Acid Rain Examined in Asia, CoAL AND SYNFUELs TECH., vol. 14, no. 29, Aug. 2,
1993, availablein LEXIS, Nexis Library, Omni File.
63. ADB Issues Warning as Asian Economies Surge, REUTERS, Apr. 11, 1992, available in
LEXIS, Nexis Library, Omni File. See also, SoutheastAsia: EnvironmentMay Become a Victim
ofFree Trade,Inter Press Service, Jan. 31, 1992, availablein LEXIS, Nexis Library, Omni File.
64. Remarks by Gautam S. Kaji, Vice President, East Asia and Pacific Region - the World
Bank, Partnershipfor Environmentally Sound Development, 28 Vital Speeches of the Day 466
(1992).
65. Peter Hills & William Barron, Hong Kong - Can the Dragon Clean its Nest?, 32 ENV'T

17 (1990) (arguing that, among other things, the fact that Hong Kong is largely a refugee
society greatly influences attitudes toward environmental protection).
66. See Mushkat, supra note 37, at 26. Dr. Mushkat states: "[N]otwithstanding their
impressive array of environmental laws and supporting institutional infrastructure, Asia-Pacific
countries have not been successful in implementing and enforcing environmental policies. The
lack of sustained and systematic implementation and enforcement is due to various factors,

including inadequate financial, technological and administrative resources, corrupt practices and
the low demand for environmental quality because of the leverage of interest groups."
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Mainland China.
Presently, Taiwan possesses the world's largest foreign exchange reserves,
ahead of the United States, Japan or Germany.' Its per capita income, at 9,945
dollars, is Asia's fourth highest, ranking only after Japan, Hong Kong and
Singapore.' Yet, despite Taiwan's impressive acquisition of wealth and material
prosperity, it is one of the most polluted countries in the world. Its rivers and
waterways are filled with deadly toxins emitted from factories.6 Its cities are
covered with thick smog resulting from a growing population of vehicles and
motorcycles. Its atmosphere is tainted by acid rain resulting from smokestack
industry emissions.7 Clearly, Taiwan's experience at the very least disturbs the
argument put forth by free trade advocates that free trade policies will result in
greater environmental protection.
V. DOMESTIC LAWS AND DIRECT INSTRUMENTS
In addition to their general argument that free trade actually promotes
environmental protection, advocates of environmentally-neutral trade rules argue
that domestic laws or other direct means should be employed to promote
environmental protection instead of relying on trade-based restrictions: "Usually
more direct instruments than trade policies are available for combating
deforestation, soil erosion, or industrial pollution."7'
In the People's Republic of China, these "direct instruments" are a series
of laws, regulations and standards implemented during the post-Mao period. In
1979, the Chinese government implemented its first comprehensive
environmental protection law which established basic environmental protection

67. 236 Billion Exchange Fund Secrets Revealed, SOUTH CHINA MORNING POST, July 16,
1992, at 1.
68. Taiwan Factsheet, POLITICAL RISK SERVICES, July 1, 1993, available in LEXIS, Asia-

Pacific Library, IBCRPT file.
69. Third-World Iron and Steel Industry Lagging on Pollution Control,ILO Says, Int'l Env't
Daily (BNA), Mar. 31, 1992, available in LEXIS, Nexis Library, Omni File (quoting the

International Labor Organization which recently stated that Taiwan was facing a "monumental
pollution problem," resulting from 30 years of economic growth with very little attention paid
to environmental problems).
70. James B. Goodno, Polluting Paradise; Economic Growth in Taiwan Marred by
EnvironmentalPollution,94 TECH. REV. 16 (1991). See also, Bill Dietrich, Our TroubledEarth - the Three Chinas, SEATLE TIMES, Nov. 13, 1990, at F6, available in LEXIS, Nexis Library,

Omni File Gournalistic overview of Taiwan's environmental crisis).
71. See World Bank, supra note 6.

BUFFALO JOURNAL OF INTERNA TIONAL LAW

[Vol. 1

objectives, responsibilities and policies. 2
Following passage of this initial law, the government promulgated another
four laws, twenty administrative decrees and more than twenty rules and
regulations covering environmental protection.'
In addition, China has
introduced environmental standards which are designed to "encourage the proper
use of resources, to maintain the ecological balance, ensure the health of human
beings and protect public property."74 The new laws mandated that
environmental impact assessments be made prior to modification of production
facilities and that effective pollution-control measures be practiced in such
facilities.' In addition, China has sought numerous loans from the World Bank
for environmental purposes, including one loan for US $30 million to combat
water and atmospheric pollution in Beijing, to deal with environmental
problems and to implement environmental planning.76
Given the apparently exhaustive battery of regulations and laws to deal
with environmental protection, it is not clear why China's environmental
problems continue to pose a serious threat. Despite the impressive number of
laws, regulations and public statements on the seriousness of pollution, serious
environmental degradation continues in China unabated. Poor enforcement of
laws, bad land-use planning, poor or no maintenance of pollution-abatement
equipment and poor education about pollution-control laws and regulations have
been cited as reasons for the ineffectiveness of China's legal and regulatory
scheme." Where the government has imposed fines for pollution, the fines are
often much cheaper than the cost of controlling the pollution.' In addition,
China's environmental laws, and the degree to which they are enforced, must
be viewed under the rubric of a policy promoted by the central government that
does not consider environmental protection to be a high priority.
"Environmental controls of industrial pollution will take a back seat to
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economic development.""
According to China's premier, Li Peng, "It is only after we have changed the
unreasonable economic order, eradicated poverty and promoted development
that the developing countries [i.e. China] will be able to better participate in
global environmental protection.""0
In China, laws and the legal system are highly responsive to political
campaigns and to official policy. "The day-to-day operation of the criminal
process, for example, has remained as responsive to signals from the leadership
as it was in the 1950s, if the signals are no longer called 'campaigns. ' "..
Therefore, if the policy of the government of China is to emphasize economic
growth or development over environmental protection, then the enforcement
of laws (or lack thereof) will likely reflect such a decision, which leads to an
apparent contradiction: on one hand, China seems to recognize the seriousness
of its environmental problems and the threat they pose, while on the other
hand, the government refuses to assess high priority to laws or regulations
which it perceives as costly or likely to diminish economic growth. The role
of economic costs within environmental protection becomes an even more
important theme in the manner that China approaches international
environmental law.
VI. INTERNATIONAL ENVIRONMENTAL LAW AND CHINA

Some advocates of environmentally-neutral trade rules argue that trade
restrictions cannot accomplish what good international treaties can accomplish.
A recent report issued by the GATT states that "if all countries participated in
all international agreements, there would be nothing more to add."82
Since the historic United Nations Conference on the Human Environment
was held in Stockholm in 1972, international environmental law has gained
impetus as a mechanism to deal with global environmental problems.
International environmental law is based on the customary international legal
principle of preventing transboundary harm caused by pollution. 3 This general
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principle was enunciated in Principle 21 of the Stockholm Declaration."
However, despite numerous accomplishments, the means by which
international environmental law is formulated has been described as "slow,
cumbersome, expensive, uncoordinated and uncertain. "SS Even when effective
international environmental laws are produced, there is very little monitoring
in order to ensure compliance. 6 Some have urged that a separate global
democratic body be created to oversee environmental issues or that the United
Nations Environment Program (UNEP) be strengthened."' Nevertheless,
probably the most critical aspect of international environmental law-making is
the "rule of unanimous consent" which "impels each negotiating body to search
for the lowest common denominator; it adds to the difficulty of negotiations
because sometimes a single nation can resist the development of a common
position and demand concessions as the price of securing unanimous consent.""
The People's Republic of China has used the "rule of unanimous consent"
deftly and strategically in its approach to international environmental law.
Among other things, China has often refused to sign international agreements
until its particular demands were met. In most cases, China's demands have
centered on transfer of funds and technology (on a noncommercial basis) from
developed countries to China.89 This strategy was the hallmark of China's
participation in negotiations to ban production of ozone-depleting chemicals.
At the March 1989 London Conference, China, along with India, refused to sign
the Montreal Protocol until a fund was established which would help pay for
transfer of technology necessary for compliance with the treaty." Eventually
such a fund was established and China ultimately signed the protocol.
The lessons which can be drawn from the Montreal Protocol negotiations
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vis-a-vis Chinese participation in international environmental agreements are that
such participation will likely hinge on the degree that developed countries are
willing to foot the bill for protection of China's environment. The Chinese
Government has indicated that its participation in such international agreements
will be contingent upon access to such funds. 9
The Chinese position that funds and free technology must be given to
China as a condition for its participation in international environmental
agreements greatly complicates the process of negotiating environmental treaties.
Providing funds to a regime known for its brutal repression of human rights and
arms proliferation activities is not likely to receive widespread enthusiasm,
regardless of how noble the purpose." Some have alleged that China cleverly
uses the funds transfer argument in order to disguise internal failings in
administering an effective environmental policy. According to one scholar,
"Chinese government officials [say] that China is a poor country and cannot
afford sewage treatment and abatement equipment, and that the West had a
responsibility to help China clean up. These 'party lines' are easily disputed
because so much of the pollution is caused by inefficiency and bad
management."'
China's demands for transfer of funds and technology serve still another
purpose in its overall mission to be seen internationally as a champion for the
developing world:
China's identification with the Third World reflects and drapes its
nationalistic sentiment of being unjustly denied its rightful place in
the international system for so long by those more powerful,
bespeaking a deep sense of historical grievances and ideological and
economic vulnerability. China deftly exploits this collective guilt to
the full in the pursuit of most-favored-nation treatment and
exceptions in the global community."'
So long as China demands "exceptions" to international treaties and
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customary law,"5 it is unlikely that such agreements will have much positive
impact in alleviating pollution in China.
VII. WILL FREE TRADE SAVE CHINA'S ENVIRONMENT?
With the role of international trade in the development of China's
economy becoming more evident each day, the nexus between trade and
environmental degradation in China can no longer be ignored. The prospect of
linking trade agreements to environmental requirements disturbs many free trade
supporters who imagine a nightmarish scenario of complicated rules and
bureaucratic delays that have the effect of curtailing free trade. One Hong Kong
economist observed, "Imagine ... if the developed countries - large importers
of Asian-produced goods - were to refuse to buy the goods because the
production industry is environmentally damaging.., it would add a whole new
complexity to international trade and to the potential costs of producing goods
and trading out of Asia." 6
Linking environmental standards to trade agreements would complicate
trade relations to some degree; for example, there would be the problem of
application. Since much of Chinese pollution originates from its many coaloperated power plants, trade restrictions applied to products manufactured for
export would have little effect on this very significant source of pollution.
Likewise, another obvious difficulty would involve dispute resolution. What
organization would handle disputes regarding environmental standards in the

realm of trade? What about transparency? Would the rules of the importing
nation be clarified so that the exporting nation could easily determine what
standards had to be met? These are just a few among the many problems that
would arise if such a scheme were adopted. Indeed, there is little doubt that
such a scheme would complicate the trading system at least initially; however,
this disadvantage would have to be weighed against the obvious problems which
might transpire due to continued environmental degradation in China.
Supporters of environmentally-neutral trade rules argue that for developed
countries to impose environmental standards on developing countries is a form
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of "environmental imperialism" which undermines the comparative advantage
of developing nations who place less priority on the environment:
The use of trade sanctions for environmental reasons is bound to
alienate developing countries. Furthermore, the imposition of
environmental standards can be an unjustifiable intrusion into the
right of countries to set their own priorities. Countries are not clones
of each other. Their environmental priorities may differ for valid
7
reasons.9
While this argument is cogent, it does not consider that whereas in the
United States or in Germany environmental policy reflects choices made by the
respective populations of those nations, more or less, through democratic
processes, environmental policy in countries such as China is set by officials
who do not need to endure the effects of poor environmental planning. Indeed,

a recent survey of public opinion in China revealed that if China's
environmental policies were amenable to democratic pressures and the popular

will, they would likely be very different from the environmental policies being
pursued presently by the rulers in Beijing." Taiwan is a prime example of this
principle." While there is certainly no shortage of wealth in Taiwan, there has,
until lately, been a severe shortage of democratic values which probably accounts
for the massive environmental crisis in that country.1"

97. Trade and the Environment, FIN. TIMEs, Feb. 12, 1992, at 16, availablein LEXIS, Nexis
Library, Omni File.
98. See generally, Majority Unhappy Over Pollution, SOUTH CHINA MORNING POSt, June
6, 1992, at 6 (a poll found that four out of five Chinese were unhappy about the worsening
state of China's environment. Only 20 percent of respondents felt that "economic development
should be given top priority to help beat poverty because environmental problems could be
handled easily once people got rich

.

.

").

99. See "Polluting Paradise . . . " supra note 70.

The article states: "The key may be

democracy. Other economies that advanced under authoritarian regimes face a similar
ecological plight [as Taiwan]. And while Eastern Europe's troubles are better known than
those facing the NICs, Walden Bello, author of Dragons in Distress: Asia's Miracle Economies
in Crisis, sees a connection.' In each case you had a command economy,' he says. 'Because
there was no democracy, the people making decisions were insulated from the complaints of
the population. They did not hear what people were saying about the decay of their
environment.'"
100. Recently, environmental groups have gained increasing stature in Taiwan despite a
government which considers them a nuisance. In 1989, the Taiwan government passed a law
which included the death penalty as the maximum punishment for those found guilty of
organizing environmental protests that would stop factory production. See, eg., Foreign Firms
Successfully Manage Taiwan's Green Issues, Bus. ASIA, July 16, 1990, availablein LEXIS, Nexis

BUFFALO JOURNAL OF iNTERNATIONAL LAW

[Vol. I

In the absence of democratic values, wealth generated by free trade does
not necessarily flow to environmental improvement or protection. Linking
environmental standards to trade agreements would close this critical loophole
by requiring environmentally-sustainable activities as a prerequisite to access to
markets. In addition, linking trade with environmental standards makes
economic sense. In its report on global development, the World Bank stated,
"Good environmental policies often bring good environmental returns. They
are thus no more or less affordable than other desirable investments in industry,
agriculture, public services or human resources.....
By linking environmental standards to trade or market access, these
investments would be made initially. Not only would such investments prevent
life-threatening pollution, with its attendant long-term consequences, but would
obviate the need to invest in cleanup measures later on.
VIII. CONCLUSION

While free trade provides many benefits for a developing country, there is
little evidence that free trade per se leads to environmental protection or
improvements, at least in East Asia. Indeed, while the economic miracles
throughout this region have been trumpeted in newspapers around the world,
the fact that most of these miracles have come at the expense of the
environment has received only scant attention. In East Asia, institutional,
cultural and political factors have conspired to prevent the fruits of free trade increased wealth and prosperity - from being used in ways to protect the
environment and ensure a high quality of life for the region's inhabitants.
Environmental sustainability must be incorporated into development
patterns if nations, such as China, are to survive. Environmental issues are not
luxury items, they are prerequisites for a nation's ability to provide a decent
quality of life for its citizens. In the absence of viable alternatives, perhaps the
time has come to incorporate principles of environmental sustainability into the
international trading system.
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